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BEFORE THE KANSAS STATE BOARD OF NURSING
Landon State Off ice Building, 900 S.W. Jackson #1051 JUN 2 4 2009
Tooeka. Kansas 66612-1230 

'

IN THE MATTER OF KSBN
ELIZABETH M. FITZGERALD fli_[.J - ilSi.|
License No. 13-076344-022 ?4 ilriirit3 rit2:i'u1

Case No.08-901-7

CONSENT AGREEMENT AND FINAL ORDER

NOW ON THIS ,?4 day of {-te , 2009, the Kansas State Board of

Nursing, represented by Assistant Attorney General, Mark A. Knight, and the Respondent,

Elizabeth M. Fitzgerald, hereby enter into this agreement and proffer evidence and the hearing

off icer adopts those recommendations and makes the fol lowing f indings of fact and orders:

AGREED FINDINGS OF FACT

1. On or about 10/19/2007, Respondent's l icense to practice nursing in Kansas was

revoked. On or about 1011512008, the KSBN received Respondent's application for

reinstatement of her l icense to practice nursing in Kansas. The Kansas State Board of Nursing

(KSBN) has jurisdict ion over the Respondent and the subject matter of this action.

2. Respondent's address of record is 523 N Pine Ct, Gardner, KS 66030.

3. The Respondent understands that pursuant to K.S.A. 77-515, Respondent may be

represented at Respondent's expense by, an attorney during these proceedings.

4. After an investigation, the Boaro's investigai ive commitiee found reasonabie grounos io

believe that the respondent violated the Kansas Nurse Practice Act, K.S.A. 65-1120, and

referred this matter for further proceedings.

5. The Kansas State Board of Nursing has the authority under K.S.A. 74-1106 et seq. to

examine, l icense and renew l icense for duly quali f ied applicants and may l imit, deny, suspend or

revoke a l icense or authorization to practice nursing, may issue a public or private censure and

levy administrative f ines consistent with K.S.A. 74-1110, i f  a violation of K.S.A. 65-1 '120 is

established.



for

DK

6. (a) On or about February ol 2007, Respondent began working at Miami County

Medical Center, Paola, Kansas, as a registered nurse. On or about 212412007, Respondent was

on duty at Miami County Medical Center when Respondent signed out Fentanyl 100

microgram s/2 ml on f our different occasions for patient DK. Fentanyl is a prescription only

narcotic drug.

(b) Miami County Medical Center staff learned of Respondent signing out Fentanyl

DK. Staff checked with DK's physician and learned that no Fentanyl had been prescribed for

(c) On or about 317/2007, Respondent was interviewed by Miami County Medical

Center Staff. During the interview, Respondent advised that she took the Fentanyl as well as

Demerol. Respondent resigned her posit ion with Miami County Medical Center.

(d) Subsequentto 3/712007, Miami County Medical Center Staff completed a review

of patient records where Respondent was providing care between the dates of 211712007 and

31712007. Staff found addit ional narcotic discrepancies attr ibutable to Respondent. These

discrepancies showed nine vials of Fentanyl and two Demoral doses unaccounted for.

(e) On or about 412412007, Respondent was interviewed by KSBN investigator K.

Peschka. During the interview, Respondent admitted to taking narcotics for her personal use

while working at Miami County Medical Center.

(f) On or about 312912007, Respondent submitte

 On or about 412712007, Respondent enteredt

 nd agreed to abide by the requirements and

condit ions of the

(g) In a letter dated 7/1612007 , written to the KSBN, Respondent stated her request

to rel inquish her l icense to practice nursing in Kansas. In the letter Respondent advised that

she wanted to rel inquish her l icense due to an addict ion. Accompanying the letter was

Respondent's KSBN l icense card.
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(h) On or about 8181200  issued a letter stating Respondent'  case

was closed for noncompliance in al l  aspects of the program, including be not l imited to

.

(i) On 8/1 312007, a petition was filed and on or about 912512007, Respondent's

nursing License was Revoked pursuant to a default order in O7-287-7.

(j) On or about 1011512008, Ms. Fitzgerald's Reinstatement Application was

received by the Board.

(k) On or about 1212312008, Ms. Fitzgerald entered the

7. The above incidents are violations of the nurse practice act. The Respondent agrees

that the board is prepared to prove that respondent has violated: K.S.A. 65-1 120(a)(3),

Professional Incompetency by K.S.A. 65-1 120(e)(3), a pattern of practice or other behavior

which demonstrates a manifest incapacity or incompetence to practice nursing.

B. Respondent has the right to a hearing with evidence and witnesses and to seek review

of the f indings from that hearing in accordance with the Kansas Administrative Procedure Act

and the Act for Judicial Review and Civi l  Enforcement of agency actions. Respondent is waiving

those rights and voluntarily entering into this agreement instead of proceeding to such a

hearing.

CONCLUSIONS OF LAW

9. The Kansas State Board of Nursing has the authority under K.S.A. 74-1106 et seq. to

examine, l icense and renew l icense for duly quali f ied applicants and may l imit, deny, suspend or

revoke a l icense or authorization to practice nursing, may issue a public or private censure and

levy administrative f ines consistent with K.S.A. 74-1110, i f  a violation of K.S.A. 65-1 120 is

established.

10. Respondent has violated the Kansas Nurse Practice Act as fol lows:
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Count 1: K.S.A. 65-1120(aX3), Professional Incompetency by K.S.A. 65-

1 120(e)(3), a pattern of practice or other behavior which demonstrates a manifest incapacity or

incompetence to practice nursing.

POLICY STATEMENT

11. The role of the Kansas State Board of Nursing is to protect cit izens of Kansas.

DISPOSITION

12. By entering into this Consent Agreement and consenting to the entry of the Final Order,

both part ies waive their r ight to ful l  administrative proceedings pursuant to K.S.A. 65-1 120 and

K.S.A.77-501 et seq. and to judicial review.

13. Upon the part ies entering into this Consent Agreement and with the respondent having

met al l  statutory requirements for reinstatement of respondent's Kansas Nursing l icense, the

respondent's application for reinstatement of respondent's Kansas Nursing l icense wil l  be

granted.

14. Based upon this agreement, and pursuant to the discipl inary remedies available in

K.S.A. 65-1 120, the part ies agree that this Consent Agreement wil l  continue through any

renewal periods of respondent's nursing l icense unti l  respondent completes each of the

condit ions and requirements of this agreement. Further, the part ies agree that in the event of a

lapse of Respondent's nursing l icense, reinstatement of Respondent's nursing l icense shall  be

contingent upon this Consent Agreement and Final Order remaining in effect unti l  Respondent

completes each of the conditions and requirements of this agreement.

15. Based upon this agreement, and pursuant to the discipl inary remedies available in

K.S.A. 65-1 120, the part ies agree that the Respondent's l icense to practice nursing in

Kansas is immediately suspended. The suspension wil l  be stayed as long as the

requirements and condit ions of this agreement are met.

16. Based upon this agreement, and pursuant to the discipl inary remedies available in

K.S.A. 65-1 120, the part ies agree that the Respondent's l icense to practice nursing in
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Kansas is immediately l imited. The l imitations placed on the l icense and described below wil l

remain in place unti l  the requirements and condit ions of this agreement are met or unti l  the

requirements and condit ions of this agreement cal l  for the modif ication of the l imitations.

17. The Kansas State Board of Nursing wil l  not take addit ional discipl inary action against

respondent's nursing license for the violations stated above as long as respondent completes

each of the fol lowing condit ions and requirements:

(a) Respondent shall  return his or her current l icense card to the Board with

this Consent Agreement. Respondent shall  receive a l icense card which shall  be issued with

an "S" placed in the status code port ion of the l icense card to indicate that the l icense is

suspended with a Stay. The card wil l  have an "L" indicating the l imitations on the practice.

(b) Respondent wil l  part icipate in and complete the reasonable

recommendations and requirements of the Kansas Nurses Assistance Program (KNAP);

sign releases of information necessary for KNAP to evaluate and monitor respondent and for

KNAP to report information to the board. Respondent wil l  be deemed to have completed the

KNAP program when KNAP issues written notif ication that respondent has completed the

program. Respondent must enrol l  in the KNAP program within thirty (30) days of entering this

agreement. Noncompliance with KNAP is a violation of this agreement.

(c) Respondent must submit to random drug screens as determined or

selected by the Board or by KNAP. The costs of the drug screens wil l  be paid by ihe

respondent. Respondent agrees that a Posit ive Drug Screen is a violation of this agreement.

(d) Respondent shall have a narcotic key restriction on respondent's license

for the f irst six (6) months after respondent secures employment that requires a nursing

license. The narcotic key restr ict ion prohibits the respondent from passing of narcotics, wasting

of narcotics or having access to narcotics. The narcotic key restriction also prohibits the

respondent from supervising nurses or others that have access to narcotics. After respondent

completes six (6) months of employment that requires a nursing l icense, without violating any
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terms of this agreement, respondent may request that the narcotic key restriction be removed

from respondent's l icense. Respondent's request shall include written verif ication from

respondent's employer, to the Kansas State Board of Nursing, as to whether the respondent

has been employed in a position that requires a nursing l icense; as to whether the respondent

has held that position for at least six (6) months; as to whether the respondent has passed,

wasted, had access to, or supervised others that had access to narcotics. With a showing that

the narcotic key restriction term of this agreement has been met by the respondent, and the

respondent is compliant with all other terms of this agreement, the narcotic key restriction wil l be

removed from respondent's l icense.

(e) Respondent shall immediately notify the Legal Division of any use of

alcohol, if prohibited by KNAP, or controlled substances, or any violation of this Consent

Agreement and Final Order.

(f) The respondent shall immediately inform all employers and prospective

employers of this Consent Agreement and the Final Order.

(g) Respondent shall send a money order for $70 to the Board upon entering into

this agreement to pay the cost of this action.

(h) Respondent shall not violate the Kansas Nurse Practice Act during the

duration of this agreement.

(i) Respondent shall not violate the laws of the United States, of State, or of

any polit ical subdivision of any State during the term of this agreement. Traffic infractions

shall not be considered violations of the law.

(j) Respondent shall not practice without onsite supervision by a qualif ied

nurse, for a period of one year from the date of nursing employment. The parties agree

that this provision prohibits the Respondent from practicing nursing unless the supervising nurse

is present within the same facil i ty as the Respondent and the supervising nurse is available for

periodic inspection of Respondent's nursing tasks.
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(k) Respondent agrees to notify the Legal Division of any changes in address

and phone number as well as al l  employment terminations or employer changes or

addit ions. All  such notif ications shall  be made in writ ing within fourteen (14) days of such a

change.

18. Respondent acknowledges and agrees that Respondent is responsible for the costs

related to satisfying the condit ions and requirements of this Consent Agreement. Respondent

further acknowledges and agrees that to provide the Board with false information regarding

compliance with this Consent Agreement is a violation of this Consent Agreement.

19. l f  Respondent does not meet these condit ions and requirements, the Kansas State

Board of Nursing may request addit ional sanctions against Respondent's l icense or application

for a l icense. Resoondent would be sent notice of such action and would be entit led to a

hearing as to whether Respondent had complied with this Consent Agreement, but Respondent

could not contest the violations l isted in this agreement.

20. All  part ies understand that i f  an action based on fai lure to meet the condit ions and

requirements of this Consent Agreement is f i led, K.S.A. 77-531 requires the Notice of Hearing to

be served upon the Respondent and the Respondent's attorney of record, if any. All parties

agree that only serving the Notice of Hearing upon the Respondent wil l  be proper service and it

is the Respondent's responsibi l i ty to contact his or her attorney, i f  any, in reference to the

action.

21. Respondent acknowledges and agrees that i f  any action based on fai lure to meet the

condit ions and requirements of this Consent Agreement is f i led during the term of this Consent

Agreement and Final Order, or within 30 days after the expiration date, the condit ions of this

Consent Agreement and Final Order shall  continue in effect unti l  the Board or a

hearing/presiding off icer designated pursuant to K.S.A. 77-514 and K.S.A. 77-526, rules on the

action.
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22. Respondent acknowledges and agrees that upon a f irst f inding of Respondent not

complying with any of the conditions or requirements of this Consent Agreement, the Stay of

Suspension of Respondent's l icense to practice nursing in the State of Kansas, shall  be l i f ted for

a period of six months from the date of said f inding. Respondent wil l  not be al lowed to practice

nursing in the state of Kansas during the period of suspension. Respondent acknowledges and

agrees that al l  condit ions and requirements of this Consent Agreement remain in effect during

the period of suspension.

23. Respondent acknowledges and agrees that upon a second or subsequent f inding of

Respondent not complying with any of the condit ions or requirements of this Consent

Agreement the Stay of Suspension of Respondent's l icense to practice nursing in the State of

Kansas, shall  be l i f ted for a period of one year from the date of said f inding. Respondent wil l  nol

be al lowed to practice nursing in the state of Kansas during the period of suspension.

Respondent acknowledges and agrees that al l  condit ions and requirements of this Consent

Agreement remain in effect during the period of suspension.

24. Respondent acknowledges and agrees that upon the Stay of Suspension being l i f ted

due to a f inding of non-compliance with any of the condit ions or requirements of this Consent

Agreement, the Suspension wil l  not again be Stayed unti l  the Respondent has, fol lowing the

prescribed t ime period of suspension, provided written verif ication to the Board that Respondent

is in compliance with al l  condit ions and requirements of this Consent Agreement. Upon the

Respondent providing said written verif ication the suspension wil l  again be stayed.

25. The Board wil l  inactivate this case f i le once respondent satisf ies this agreement. This

agreement does not prohibit the agency from taking discipl inary action against Respondent's

l icense for any addit ional or cumulative violation of the Kansas Nurse Practice Act committed by

the Respondent before or after this agreement is entered into.

26. This agreement is a discipl ine and must be reported on any future renewal or

reinstatement applications. This agreement is a contract entered into by the part ies to resolve
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an investigative case. The original of this agreement shall  be placed in the Agency Record.

This Agreement is a public record and wil l  be reported to national discipl inary data banks.

27. After successful completion of al l  of the condit ions and requirements of this Consent

Agreement by the respondent, the Consent Agreement wil l  be satisf ied and the case wil l  be

inactivated.

28. By signing this Consent Agreement and Final Order, Respondent acknowledges that

Respondent has read and understands the entire document, and agrees to be bound by i ts

terms. This Consent Agreement and Final Order constitute the entire agreement of the part ies

and may not be modified except in writing and approved by all parties. The effective date of this

Consent Agreement and Final Order is the date shown on the cert i f icate of service.

29. The hearing/presiding off icer whose signature appears below has been designated

pursuant to K.S.A. 77-514 and K.S.A. 77-526 to act on behalf of the Board/agency head and to

hear discipl ine cases on behalf of the Board/agency head and to render either init ial orders or

f inal orders, i f  by agreement of both part ies, in those discipl ine cases.

lN WITNESS WHEREOF, the par t ies hereto execute th is  CONSENT AGREEMENT

AND FINAL ORDER.

Elizabeth M. Fitzgerald must sign before a Notary Public.

523 N Pine Ct

lr.rs so ,RDEY 
,/

Gardner, KS 66030
n //:

MarkA.KW
Assistant Attornef General
Kansas State Boird of Nursing
Landon State Office Building
900 SW Jackson #1051
Topeka, KS 66612

Sandra L.-Sharon, Presiding Off icer

Elizabeth M. Fitzgerald - CONSENT AGREEMENT AND FTNAL ORDER - page 9



CERTIFICATE OF SERVICE
]  t i

On the r .  '  day of  ; , . i ' r , - . .  ,2009,  I  mai led a copy of  th is  CONSENT
AGREEMENT AND FINAL ORDER to:

Elizabeth M. Fitzgerald
523 N Pine Ct
Gardner. KS 66030

Mark A. Knight, #17183
Assistant Attorney General
Kansas State Board of Nursing
Landon State Office Building
900 SW Jackson #1 051
Topeka, KS 66612




